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Chris Saltrese Solicitors specialise in representing clients in contested sexual offence allegations.  We make no apology for this or see it as attempting to get guilty people ‘off’.  On the contrary, we are proud to uphold the principles of fairness, professionalism and justice and believe that it is the duty of the criminal justice system to do likewise.  For while we would hope that guilty people are detected, charged and convicted, we are also aware that there are many people wrongly accused of sexual offences, including rape, and that currently not only are some innocent people facing trial, but they may also be wrongly convicted without reasonable hope of being exonerated on appeal. 

We therefore welcome the rape consultation paper, but are concerned that the overall tenor of the proposals is to make it easier to convict defendants, rather than ensuring that cases that are prosecuted are evidentially sound.  

We are dismayed that the consultation pays little or no attention to the complex and multifarious nature of sexual assault and rape cases and does not ask whether the current systems of investigation and rules of evidence may prejudice the innocent while failing to convict the guilty.  That is, that the very systems designed to be ‘victim friendly’ may be undermining the quality of evidence and investigation.

Therefore we would add the preliminary corollary that 

· Victims of false allegations of rape and wrongful convictions are entitled to an equal measure of understanding as genuine victims of rape

· Understanding the nature and causes of false allegations and wrongful convictions of rape will enhance the prosecution and conviction of genuine rapists

There is a pressing need for a balanced understanding of rape allegations before legislating further simply to secure more convictions.  It is not a matter of conflicting aims that are sometimes said to underpin the accusatorial or adversarial system regardless of the truth.  The accusatorial system is rather predicated on the presumption of truth-telling embodied in the oath and so the system is working correctly only when truth eclipses falsehood.

Thus the value of the proposals needs to be assessed within a context of the promotion of truth and justice rather than processing numbers, and we think this can only be achieved within a comprehensive re-appraisal of current systems and knowledge bases that contribute to miscarriages of justice in addition to rightly convicting or wrongly acquitting the guilty.

Background 

Conviction rates in rape cases

The attrition in the proportion of rape convictions in relation to reports and charges has to be understood within the framework of changes in recording and the legal definition of rape.  Current recording guidelines prescribe a rape allegation being recorded as a crime unless and until there is evidence to prove it is untrue.  The fact that a sizeable proportion of complainants withdraw their complaints or refuse to testify does not necessarily invalidate the record as far as the police are concerned.  Only in the most extreme circumstances will the allegation, once crimed, be uncrimed. 

The basic rule of thumb is that the complainant must be believed until proven otherwise.  As a result of this edict, the police may seek confirmatory and ignore disconfirmatory evidence.  Combined, these two facts may lead to 

· A gross exaggeration of the number of genuine rapes

· A diminution of successful convictions because of insufficient or unreliable evidence

· The possibility of wrongful prosecution and conviction because of inadequate investigation and gate keeping

The oft-repeated assertion that only 2 per cent of rape allegations are false is not evidentially well-founded but is rather a statistical margin of error device  to mask the fact that proponents believe that virtually all allegations are true.  The actual rate of unfounded allegations is likely to be far greater with estimates ranging between 33 and 66 per cent.  

Consequently it cannot be assumed that the fall in the proportion of recorded rapes resulting in conviction necessarily entails that more people are being wrongly acquitted or not prosecuted.    The criminal justice system has no evidence to suggest this is the case because it has not carried out any research into the prevalence, nature and causes of false allegations of sexual assaults.
We say a better approach by the criminal justice system would be to ensure that an increased proportion of convictions is a function of the quality of the evidence leading to the jury being sure of guilt.

An analysis of the figures reveals that the major reason why there is a diminishing proportion of convictions is due to the fall out rate of the complainants and discontinuance by the prosecution for evidential reasons. This is of great concern in two ways:

· Because it may mean that dangerous offenders are not being prosecuted

· Because it may mean innocent people have an allegation recorded against them as a serious sexual crime whereby they are unable to clear their names.

Both are matters of major concern, but we would draw particular attention to the latter proposition. Enhanced Criminal Record Certificate checks are mandatory for a wide range of positions both in employment and voluntary activities.  Under the legislative provisions, the police have a wide discretion to include relevant information, including a sexual offence allegation, and where this is recorded as a crime, it would be above criticism.  This record therefore has the potential to have a lifelong damaging and inhibiting effect on an innocent person and his family and he will be effectively without remedy.

We would therefore propose for there to be an urgent review of the current recording guidelines for alleged sexual offences – a matter which would be properly addressed within a comprehensive review of prosecuting sexual offences that takes the existence and effects of false allegations fully into account.

Chapter Three

Capacity

1. Does the law on capacity need to be changed?

No. Changing the law to include voluntary intoxication as a bar to consent short of unconsciousness would be unworkable without the risk of gross injustice.  It would also deter people from taking responsibility for their own actions including alcohol consumption, and this cannot be in the interests of public policy.  If the law on capacity for the complainant were changed, then it ought to be changed with regard to the capacity of the accused to form an intent through voluntary intoxication.  If a drunken intent is still an intent, so is a drunken consent. 

2. Should there be a statutory definition of capacity?
No.  The problem arises because of the determination to prosecute weak cases.  If the methods of gate keeping and investigation were improved, these cases would be screened out.  It would not affect cases where there was voluntary intoxication and evidence of a lack of consent, which is the proper concern of the criminal law. In Dougal, the prosecution withdrew the case once the complainant admitted she could not remember whether she had consented.   Had she maintained lack of consent, the trial would have continued and, though the jury might have been influenced by evidence of her prior flirtatious manner, it might have gone either way.  If the complainant had said she had not consented, when in fact she could not remember, and the jury convicted, that would be a miscarriage of justice.  If there were a statutory definition of capacity broad enough to include such situations as incapacity, then it would risk magnifying the number of miscarriages of justice based on drunken consent and remorse which are a social and moral issue, but without the criminal law.

Chapter Four

Expert Evidence

3. Would the introduction of general expert evidence be justified in principle?

No. This is essentially ‘profile’ evidence which has been historically regarded as inadmissible to support the truth of a witness’s evidence. And for good reason.  There is no scientific ‘profile’ of a typical rape victim.  People behave in differing ways according to circumstances and this is well within the competence of juries.  Alleged ‘syndromes’ such as ‘rape trauma’ risk the jury convicting not on the actual evidence of the crime but on alleged effects and symptoms of the ‘syndrome’ lending weight to the existence of the alleged cause.  This is an invalid form of inductive reasoning that is already prevalent in the courts through informal presumptions posited by the prosecution and sometimes confirmed by the judge.  To amplify this through expert evidence would only exacerbate the problem.  It would further divert the attention of the prosecuting authorities from the factual basis of the case to fitting the facts into a theoretical construct in order to secure a conviction.

Furthermore, expert evidence in the criminal courts has been the subject of much criticism and there is still no defined standard of admissibility on the lines of Daubert in the United States (which would, it is submitted, preclude the type of expert evidence proposed).  

If the prosecution were entitled to call such evidence, it should also follow that the defence be allowed to call evidence on sex offender profiles – something which is not permitted in any other area of crime.

Trial by stereotype can also work both ways – as demonstrated by the O.J. Simpson trial in California. In that case an arguably watertight prosecution case foundered on an ideological battle between the stereotypes of the prosecution battered wife victim and defence contention of racial prejudice by the police.  

There is a further point of principle at stake here.  By far the best way to ensure the proper conviction of rapists is prompt report.  Prompt report ensures the collection of forensic evidence and the identification of witnesses and the circumstances of the case.  It also ensures that a potentially dangerous offender may be more easily identified and that others may be protected.

Notwithstanding the suffering and distress of the rape victim, there is a moral duty to report a serious crime such as a rape at the earliest opportunity in order to protect others.  Though it is understandable why victims may not immediately report the offence, we think that there is a virtue in encouraging victims to do so in the interests of justice as a public duty and not merely a private choice.   A blanket rationalisation of late complaints (maybe by decades) not only compromises justice by precluding the ability to test the evidence and prejudicing the innocent defendant, it also undermines public policy in the prevention of crime.  
We think a renewed accent on the public duty and pride in making prompt complaints may well vitiate shame and embarrassment and improve self-esteem among victims – and should dramatically improve the conviction rate by 

· Improving the quality of the evidence

· Screening out unreliable complaints

The type of expert evidence proposed would be entirely redundant if this policy were pursued.

4.
Do you agree with the proposal outlined in this chapter?
No.  It is not in the interests of justice.  The fact is the so–called ‘myths’ that may be case-specific have no general application and are consistent with false complaints.  

The reliance of the prosecution on the type of claims made within the proposal is dangerous.  It leads to the paradoxical ‘ducking stool’ model of justice where no or contradictory evidence is regarded as evidence.  

If the prosecution  is entitled to employ latter day  ‘witch prickers’  and other dubious forms of ‘expertise’ to bolster its case,   then there will be no winners.  Contrary to belief, the proposed ‘general evidence’ is not universally accepted or indeed well-founded.  ‘Empirical research’ in this area is frequently controversial and biased and has been invalidated by sound studies.  

We do not see this as being general evidence that would, or should, preclude dispute.  On the contrary, if it were to have any probative value, then it is likely that it would and ought to be challenged through a ‘battle of the experts’.  

If allowed it should be open to the defence to call similar evidence about sex offender profiles to demonstrate non-compliance and no doubt this too would be open to rebuttal ‘expert’ claims.  
5.
 Are there alternative ways to present juries with a balanced picture concerning the behaviour of victims after incidents of rape?

It is already standard practice for prosecutors to introduce evidential presumptions to justify inconsistencies and contradictions.  This may draw on media generated myths and popular psychology.  Juries are already susceptible to believing unreliable assertions such as

· victims frequently repress or dissociate memories of rape

· it is normal for victims to initially deny rape when questioned  but make claims later 

· it is normal for victims to progressively remember or disclose  multiple serious incidents of rape

· emotional and psychological problems in life are evidence of the fact of historic rape

· alcohol, drug addiction and dishonesty are frequently caused by past sexual trauma and are evidence of the alleged rape

These stereotypes are fallacies but may exert a strong prejudicial effect on a jury.  Rather than encouraging further use of misleading stereotypes, we think that the prosecution should be precluded from asserting unreliable profile evidence by stealth and that this alone ought to be subject to rebuttal expert evidence by the defence.

We repeat that the best way of convicting rapists is for victims to make a prompt report and for the investigative agencies to carry out a full investigation before deciding whether to record the matter as a crime and prosecute.

Chapter Five

Evidence of first complaint

6.
What is your preferred option?
Option Two

7.
What are the reasons for your preference?

In general we are concerned that the current rules under the Criminal Justice Act 2003 are both obscure and potentially unfair when applied to previous complaints of sexual offences.  We await further testing of the hearsay rules in the Court of Appeal particularly with regard to the effect of it being evidence of content.

In preferring Option Two we would say that in cases of ‘previous complaint’ the legislation should be amended to reflect the previous rule that the complaint was not evidence of the content of the complaint.

We are concerned that the current rules do not take into account the prejudice that may be afforded by historic accounts of alleged recent or first reasonable complaints.  Knowledge of the fact of a previous complaint may give no indication of the consistency of content.  It is frequently difficult to test the independence of retrospective evidence of ‘recent’ or ‘first’ complaint when it relies on oral evidence.  Greater judicial scrutiny of evidence is necessary if justice is to be served.

Taking the example of the girl who reports the babysitter rape to her boyfriend  three years after the alleged rape prior to the report to the police, we see no reason why this should be admitted as evidence of the rape since she might make a false claim to her boyfriend who then, out of concern and mistaken belief, forces her to uphold the lie in reporting the matter to the police.   

In our experience the salutary judicial direction that just because someone says something does not make it true and that,  by the same token, neither does repetition, was an understandable and fair way or limiting the prejudicial effect of alleged or actual previous complaints without prejudicing the prosecution. The fact that the judge pointed out to the jury  that it was not independent evidence was an important remnant of the old corroboration direction that was based on long experience within the courts.

The current statutory relaxation of the rule allowing for previous complaints to be evidence of the fact is, we submit, as illogical as it is unfair.

We would welcome legislation that both clarifies the admissibility of previous complaint and limits its scope as evidence of consistency rather than content since this is fair, just and reasonable.    
Chapter Six 

8.  
Do you agree that the legislation on special measures should be amended to make video recorded statement by adult complainants in serious sex offences cases automatically admissible as evidence in chief, subject to the interests of justice?

No.  We support the audio or video recording of all complainant and witness  contact with the police in the interests of justice including all pre-statement or video recorded interviews.  We think that this will safeguard the integrity of evidence and preclude the dangers of contamination and suggestion.  We do not however think that video interviews should automatically become evidence in chief for adults for the following reasons:

· it restricts the testing of the evidence which may be particularly important where the evidence depends on uncorroborated oral evidence of the complainant

· it  further undermines the solemnity and meaning of sworn evidence as a commitment to truth-telling
· it precludes the right of witnesses to retract evidence on oath at trial
· it provides the dishonest witness with a ‘crib sheet’ for cross-examination by being played in front of the complainant and the court prior to cross-examination

It would still be possible to admit evidence of prior recorded evidence and statements under the hearsay provisions of the Criminal Justice Act 2003 by either side.

9.
Do you agree that victims of sex offences generally should continue to have the choice not to receive assistance from special measures?
Yes. Many complainants in rape cases are not intimidated by court procedures and do not wish to be treated as ‘vulnerable’ witnesses. The choice to be treated as an ordinary and phlegmatic witness should be an inalienable right.   

10.
Do you agree that guidance should be issued to promote the use of the existing provisions for limited additional questioning for the purpose of ‘warming up’ the witness, particularly in serious sexual offence cases?
Yes, with sanctions for non-compliance.

11.
Should the prosecutor be given a broader discretion to ask supplementary questions of the complainant in serious sexual offence cases?
No.  This is the prosecution wanting two bites of the cherry pre-empting evidential contradictions and inconsistencies while wanting to preclude testing the witness through live evidence in chief.  Either the video is relied on as evidence in chief or the complainant should give live evidence – but not both.  

Responses to questions 12,13 & 14 have been omitted as contingent on agreeing to 11.

Conclusion
There can be no doubt that it is in the public interest that more rapists are detected, convicted and punished. However, to seek to change the law on the grounds that only 6% of rape cases reported to the police ultimately result in a conviction is illogical and contrary to the interests of justice. While the proportion of successful rape prosecutions has fallen in recent years (only one in three cases which come to court now results in a conviction compared with two-thirds in the mid 1990s) this figure must, as noted above, be read in conjunction with the total numbers of rapes reported which has soared over the same period. In 1990, 3,400 women reported having been raped; in 1997, 6,300 did so and in 2004 the figure was up to 13,000. 

Before consideration is given to ways in which the conviction rate for rape can be increased it would be prudent first to ask why there has been such an escalation in reported rapes. It is our view that the increase is in part due to the growth in false allegations of rape.   It is a fact that there has been an exponential growth in historical allegations of rape.

Late allegations of sexual assault are easy to make and, as juries are often invited to convict solely on late oral testimony which cannot be put to effective cross-examination, can be extremely difficult to defend (and this is not allowing for the bad character and hearsay provisions under the CJA 2003). There can be no doubt that many retrospective allegations of rape are false and equally that many have been wrongly convicted as a result (see R v Siddall & Brook
   and   the Home Affairs Select Committee Report into Investigations into Children’s Homes Allegations
).

However, contemporaneously reported allegations are also sometimes false. Such a case is that of Leslie Warren
 whose conviction for rape was overturned by the Court of Appeal in 2005. We mention Mr Warren’s name because we can; his accuser’s, we cannot. That is because under the Sexual Offences (Amendment) Act 1992 those making allegations of sexual assault are given lifetime anonymity. The effect, as witnessed in Mr Warren’s case, has been to establish rape as a charge which is now readily available to those women who wish to damage or destroy men that are known to them whist simultaneously applying for undeserved compensation, knowing that no shame will ever be attached to them. 

In recent years there has been a gradual relaxation in the rules of evidence and procedure in favour of those making allegations of rape and a corresponding erosion of the protection which was historically, and for very good reasons, afforded to the accused. It is our view that the law of rape is already tipped in favour of those bringing allegations to such an extent that innocent men are commonly sent to prison for rapes which they did not commit.  

The police and Crown Prosecution Service are empowered to act on behalf of us all in the public interest.  This includes the obligation to exercise neutrality and fairness in investigation which a premature rush to judgment in recording all rape reports as crimes and all complainants as victims can only confound.  The implementation of the proposals in the consultation paper will serve only to exacerbate this already dire state of affairs and we call upon the Office for Criminal Justice Reform to conduct a balanced inquiry into the fairness of the criminal justice system in dealing with sexual allegations as a whole. 
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