PRESS STATEMENT

Following the High Court judgment in the case of John Pinnington, the former deputy head of a college for autistic adults who lost his job through the police disclosure of unfounded allegations, his solicitor Chris Saltrese commented:

“This dire judgment is further bad news for teachers and carers and those in their charge. 

"It shows a Court badly out of touch with reality”

Mr Pinnington's benchmark case tested the threshold for the inclusion of unsubstantiated allegations on Enhanced Criminal Record Certificates, mandatory for anyone who works on a paid or volunteer basis with children or vulnerable adults.

In response, legal researcher Margaret Jervis and Chris Saltrese have written the following commentary on the legal and societal  implications of the judgment:

Vetting blind spot puts care at risk

The High Court decision to allow the police to release unreliable allegations to employers is bad for all of us, not least those who are supposed to be protected, say Margaret Jervis and Chris Saltrese 

The ‘enhanced criminal record certificate’ is a consummate example of Orwellian doublespeak.  Required for all who work or volunteer with children and vulnerable adults, it refers not to criminal records as such, but to untested information made available to the police.  

As such it may ruin the life and livelihood of a person with no criminal record at all.  Flimsy and insubstantial allegations are lent bogus respectability exciting revulsion merely by the fact that they are there to read. 

For when it comes to sexual allegations in print, the power of the word is far deadlier than the facts. 

When John Pinnington launched his bid to have unreliable allegations removed from his certificate, there was already case law to suggest that the threshold of disclosure was low.  The statutory obligation for the police to include information ‘that might be relevant and ought to be included’ had been held to include acquittals and misconduct falling short of a criminal offence.  

Mr Pinnington’s case tested the outer limit of inclusion by posing the question of whether allegations that did not attain a threshold of reasonable suspicion ought to be included.

Reasonable suspicion is a low threshold – it is that required for arrest and to trigger care proceedings in family law.  It is no where near the standard of criminal prosecution, let alone conviction.

Yet the court held that the threshold should fall below reasonable suspicion.  All that was required was that the allegations could not, on the untested material in possession of the police, be dismissed as necessarily untrue.  

In plain terms this might seem to reverse the burden of proof, requiring that the accused prove his innocence on a standard even higher than that required for criminal prosecution – something abhorrent to the time-honoured principles of English law.  

But while this may appear to be the practical effect, the inclusion is not meant to signify any kind of verdict.  No-one even pretends that the allegations are, or are likely to be, true.  The inclusion on the certificate is merely a recognition that the information exists and cannot be shown on the face of it that it is impossible for it to be true.  

Having failed to meet this vanishing point of impossibility, the information is held to satisfy the statutory obligation.  

Can this be fair given the effect on an innocent person’s life?  The courts say it can be. The data is provided to an employer on the basis that it is information it ought to be aware of.  From that it does not logically follow that the employer will dismiss or refuse to employ the applicant.   Lord Justice Richards expressed concern that Mr Pinnington’s employer required a ‘clean’ certificate.  :

“The legislation imposes a relatively low threshold for disclosure in the certificate in order to enable an employer to make a properly informed decision. But it is important that employers understand how low that threshold is and the responsibility that it places in practice upon them. 

“A properly informed decision requires consideration not only of the information disclosed in the certificate but also of any additional information or explanation that the employee may provide. 

“The operation of a blanket policy of insisting on a "clean" certificate leaves no room for taking into account what the employee may have to say.”  

All well and good, but in point of fact the courts have previously ruled that an unsatisfactory CRB check is sufficient for dismissal or non-appointment. 

And who can blame an employer who so acts?  The certificate seems to lend the allegations legitimacy, otherwise why include it?  

They may be paper-thin, but when it comes to allegations of sexual abuse, nobody in authority it seems, wants to draw a line. Not the government, the police, employers or the courts.    

Echoing the reasoning behind the decision, it might be argued that the detriment to the accused, unfortunate as it may be, is justified by the needs of the vulnerable and children.  Their protection is paramount, and it’s tough if that means some innocent people lose out.  

The Soham tragedy, it could be said, is proof enough of the dangers that lurk behind a policy of non-disclosure of allegations.  Who can take that risk?

However attractive this argument might appear, nothing could be more short-sighted and self-defeating.  For protection includes safeguarding from exploitation which in the case in question was the responsibility of the people who exposed the vulnerable young people to dangerous techniques of suggestion through facilitated communication and other presumptive practices.  

Such practices can and do harm the very people who are the object of protection.  What is more, the endorsement lent by the police and the courts to this kind of bad practice puts vulnerable people at risk across the board.  

Nor is the problem of distinguishing between a genuine risk, such as that posed by Ian Huntley on his record, and a spurious one as in the case of John Pinnington, that hard to fathom. 

All it takes is a modicum of common sense and good judgment, but these are qualities that have been all-but ironed out of protection systems by decades of ideological imperatives and risk aversion.  

The message to people working and volunteering in the care and teaching sectors is clear: neither you, nor your charges, may be protected from the real hazards stemming from false allegations.

The irony is that this exercise in dancing on pinheads comes at a time when there is genuine concern about the negative effects of widespread vetting as a whole. 

For one thing, hundreds of thousands of foreigners working in sensitive positions are effectively free from vetting without any pretence that they will be removed from post, even if it were legal to do so.  For another, many people are dissuaded from applying for jobs they are perfectly well suited to out of shame, because of some unrelated youthful peccadillo they fear will come to light.  Others may be refused jobs for the same reason.  

This is not to suggest that relevant offences should not be disclosed under the exceptions to the Rehabilitation of Offenders Act, or that employers should not ensure they obtain adequate references.  Based on these provisos, John Pinnington would pass with flying colours.  He was, by any civilised standard, free from blame with no genuine taint of any misconduct or past conviction of any kind.   He is of good character in the full meaning of the term.

It is difficult to see how good quality services for children and the vulnerable can possibly survive, let alone thrive in such a stultifying climate of suspicion and hypocrisy.  

On the other hand, any attempt to relax the law is likely to be met with howls of rage by scare-mongers forecasting wave upon wave of clandestine sex offenders targeting children and the vulnerable. 

 It might be pointed out that were this the case, then foreigners would have an open door already and that a sex offender successful enough to conceal his tracks from prosecution might also escape allegation.   

But rather than fanning the flames of paranoia, it might be preferable to begin a serious investigation into the myth and reality of sex offending and the prevalence, means of production and consequence of false allegations.   

This is something that scores of safeguarding enquiries in the last twenty years have overlooked – even the Cleveland enquiry bypassed this issue.  

For the reality is that knowledge advances from the understanding of falsehoods because that is how the truth is distilled. By jettisoning this approach, our justice system risks falling captive to ideology and pseudo-science. This cultural impoverishment is to the detriment of us all – and calls for a new spirit of enlightenment where justice and good practice can thrive at one with the pursuit of the common good.
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